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habitat essential to the conservation of 
California red-legged frogs in southern 
California and is within a core recovery 
area as defined in the draft Recovery 
Plan. Red-legged frogs are not known to 
currently occupy this unit, but 
numerous populations have been 
historically documented within the 
boundaries of the unit and adjacent 
Forest Service lands. This unit is a focal 
point for reestablishment of the 
California red-legged frog in southern 
California. Preliminary discussions have 
been initiated with the Angeles National 
Forest concerning the re-establishment 
project, in addition to nonnative species 
management and habitat restoration. 

Effect of Critical Habitat Designation 

Section 7 Consultation 
The regulatory effects of a critical 

habitat designation under the Act are 
triggered through the provisions of 
section 7, which applies only to 
activities conducted, authorized, or 
funded by a Federal agency (Federal 
actions). Regulations implementing this 
interagency cooperation provision of the 
Act are codified at 50 CFR part 402. 
Individuals, organizations, States, local 
governments, and other non-Federal 
entities are not affected by the 
designation of critical habitat unless 
their actions occur on Federal lands, 
require Federal authorization, or involve 
Federal funding. 

Section 7(a)(2) of the Act requires 
Federal agencies, including us, to insure 
that their actions are not likely to 
jeopardize the continued existence of a 
listed species or result in the 
destruction or adverse modification of 
designated critical habitat. This 
requirement is met through section 7 
consultation under the Act. Our 
regulations define ‘‘jeopardize the 
continued existence’’ as to engage in an 
action that reasonably would be 
expected, directly or indirectly, to 
reduce appreciably the likelihood of 
both the survival and recovery of a 
listed species in the wild by reducing 
the reproduction, numbers, or 
distribution of that species (50 CFR 
402.02). ‘‘Destruction or adverse 
modification of designated critical 
habitat’’ is defined as a direct or indirect 
alteration that appreciably diminishes 
the value of the critical habitat for both 
the survival and recovery of the species 
(50 CFR 402.02). Such alterations 
include, but are not limited to, adverse 
changes to the physical or biological 
features, i.e., the primary constituent 
elements, that were the basis for 
determining the habitat to be critical. 
However, in a March 15, 2001, decision 
of the United States Court of Appeals for 

the Fifth Circuit (Sierra Club v. U.S. 
Fish and Wildlife Service et al., 245 F.3d 
434), the Court found our definition of 
destruction or adverse modification to 
be invalid. In response to this decision, 
we are reviewing the regulatory 
definition of adverse modification in 
relation to the conservation of the 
species. 

Section 7(a)(4) requires Federal 
agencies to confer with us on any action 
that is likely to jeopardize the continued 
existence of a proposed species or result 
in destruction or adverse modification 
of proposed critical habitat. Conference 
reports provide conservation 
recommendations to assist the agency in 
eliminating conflicts that may be caused 
by the proposed action. The 
conservation recommendations in a 
conference report are advisory. 

We may issue a formal conference 
report, if requested by the Federal action 
agency. Formal conference reports 
include an opinion that is prepared 
according to 50 CFR 402.14, as if critical 
habitat were designated. We may adopt 
the formal conference report as the 
biological opinion when critical habitat 
is designated, if no substantial new 
information or changes in the action 
alter the content of the opinion (see 50 
CFR 402.10(d)). 

If a species is listed or critical habitat 
is designated, section 7(a)(2) requires 
Federal agencies to ensure that activities 
they authorize, fund, or carry out are not 
likely to jeopardize the continued 
existence of such a species or to destroy 
or adversely modify its critical habitat. 
If a Federal action may affect a listed 
species or its critical habitat, the 
responsible Federal agency (action 
agency) must enter into consultation 
with us. Through this consultation, the 
action agency would ensure that the 
permitted actions do not destroy or 
adversely modify critical habitat. 

If we issue a biological opinion 
concluding that a project is likely to 
result in the destruction or adverse 
modification of critical habitat, we 
would also provide reasonable and 
prudent alternatives to the project, if 
any are identifiable. Reasonable and 
prudent alternatives are defined at 50 
CFR 402.02 as alternative actions 
identified during consultation that can 
be implemented in a manner consistent 
with the intended purpose of the action, 
that are consistent with the scope of the 
Federal agency’s legal authority and 
jurisdiction, that are economically and 
technologically feasible, and that the 
Service’s Regional Director believes 
would avoid the destruction or adverse 
modification of critical habitat. 
Reasonable and prudent alternatives can 
vary from slight project modifications to 

extensive redesign or relocation of the 
project. Costs associated with 
implementing a reasonable and prudent 
alternative are similarly variable. 

Regulations at 50 CFR 402.16 require 
Federal agencies to reinitiate 
consultation on previously reviewed 
actions in instances where critical 
habitat is subsequently designated and 
the Federal agency has retained 
discretionary involvement or control 
over the action or such discretionary 
involvement or control is authorized by 
law. Consequently, some Federal 
agencies may request reinitiation of 
consultation or conference with us on 
actions for which formal consultation 
has been completed, if those actions 
may affect designated critical habitat or 
adversely modify or destroy proposed 
critical habitat. 

Federal activities that may affect the 
California red-legged frog, occupied 
habitat, or its critical habitat will require 
consultation under section 7. Activities 
on private, State, county, or lands under 
local jurisdictions requiring a permit 
from a Federal agency, such as Federal 
Highway Administration or Federal 
Emergency Management Act funding, or 
a permit from the Corps under section 
404 of the Clean Water Act, will 
continue to be subject to the section 7 
consultation process. Federal actions 
not affecting listed species or critical 
habitat, and actions on non-Federal 
lands that are not federally funded, 
authorized, or permitted do not require 
section 7 consultation. 

Section 4(b)(8) of the Act requires us 
to evaluate briefly and describe, in any 
proposed or final regulation that 
designates critical habitat, those 
activities involving a Federal action that 
may adversely modify such habitat or 
that may be affected by such 
designation. We note that such activities 
may also jeopardize the continued 
existence of the species. 

Activities that, when carried out, 
funded, or authorized by a Federal 
agency may directly or indirectly 
destroy or adversely modify critical 
habitat for California red-legged frog 
include, but are not limited to: 

(1) Sale, exchange, or lease of lands 
managed by the BLM, BOR, Department 
of Defense (DOD), DOE, NPS, or Forest 
Service; 

(2) Regulation of activities affecting 
waters of the United States by the Army 
Corps under section 404 of the Clean 
Water Act, with the exception of 
maintenance activities on ponds located 
on private lands for the express 
purposes of maintaining the area to 
water stock; 

(3) Regulation of water flows, water 
delivery, damming, diversion, and 
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channelization by the BOR and the 
Corps or other water transfers, 
diversion, or impoundment, 
groundwater pumping, irrigation 
activity that causes barriers or deterrents 
to dispersal, inundates or drains habitat, 
or significantly converts habitat; 

(4) Regulation of grazing, recreation, 
mining, or logging by the BLM, BOR, 
DOD, or NPS; 

(5) Funding and implementation of 
disaster relief projects by the FEMA and 
the Natural Resource Conservation 
Service’s Emergency Watershed 
Program, including erosion control, 
flood control, streambank repair to 
reduce the risk of loss of property; 

(6) Funding and regulation of new 
road construction or road improvements 
by the FHA; 

(7) Funding of construction or 
development activities by the 
Department of Housing and Urban 
Development or other agencies that 
destroy, fragment, or degrade suitable 
habitat; 

(8) Clearing of vegetation and 
hydrological modifications by the DOE 
or other agencies; and 

(9) Promulgation of air and water 
quality standards under the Clean Air 
Act and the Clean Water Act and the 
clean up of toxic waste and superfund 
sites under the Resource Conservation 
and Recovery Act (RCRA) and the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act by the EPA. 

With the exception of the two 
unoccupied units, all lands proposed for 
designation as critical habitat are within 
the geographic range of the California 
red-legged frog and are occupied by the 
subspecies, and/or are likely to be used 
by the subspecies, whether for foraging, 
breeding, growth of larvae and 
juveniles, intra-specific communication, 
dispersal, migration, genetic exchange 
and sheltering. Federal agencies already 
consult with us on activities in areas 
currently occupied by the subspecies, or 
if the subspecies may be affected by the 
action, to ensure that their actions do 
not jeopardize the continued existence 
of the subspecies. Furthermore, in 
unoccupied habitat, we are only 
proposing to designate federally 
managed land as critical habitat. Thus, 
we do not anticipate substantial 
additional regulatory protection will 
result from the proposed critical habitat 
designation. 

If you have questions regarding 
whether specific activities may 
constitute adverse modification of 
critical habitat in California, contact the 
Field Supervisor, Sacramento Fish and 
Wildlife Office (see ADDRESSES section). 
Requests for copies of the regulations on 

listed plants and wildlife and inquiries 
about prohibitions and permits may be 
addressed to the U.S. Fish and Wildlife 
Service, Branch of Endangered Species, 
911 N.E. 11th Ave, Portland, OR 97232 
(telephone 503/231–2063; facsimile 
503/231–6243). 

Economic Analysis 
Section 4(b)(2) of the Act requires us 

to designate critical habitat on the basis 
of the best scientific and commercial 
data available, and to consider the 
economic, national security, and other 
relevant impacts of designating a 
particular area as critical habitat. We 
may exclude areas from critical habitat 
upon a determination that the benefits 
of such exclusions outweigh the benefits 
of specifying such areas as critical 
habitat. We cannot exclude such areas 
from critical habitat when such 
exclusion will result in the extinction of 
the species. 

An analysis of the economic impacts 
of proposing critical habitat for 
California red-legged frog is being 
prepared. We will announce the 
availability of the draft economic 
analysis as soon as it is completed, at 
which time we will seek public review 
and comment. When published, copies 
of the draft economic analysis will be 
available by contacting the Sacramento 
Fish and Wildlife Office directly (see 
ADDRESSES section) or available for 
downloading from the Internet at 
http://sacramento.fws.gov/es/ 
documents. 

Peer Review 
In accordance with our joint policy 

published in the Federal Register on 
July 1, 1994 (59 FR 34270), we will seek 
the expert opinions of at least three 
appropriate and independent specialists 
regarding this proposed rule. The 
purpose of this review is to ensure that 
our critical habitat designation is based 
on scientifically sound data, 
assumptions, and analyses. We will 
send these peer reviewers copies of this 
proposed rule immediately following 
publication in the Federal Register. We 
will invite the selected peer reviewers to 
comment, during the public comment 
period, on the specific assumptions and 
conclusions regarding the proposed 
designation of critical habitat. 

We will consider all comments and 
information received during the public 
comment periods on this proposed rule 
during the preparation of a final 
rulemaking. Accordingly, the decision 
may differ from this proposal. 

Public Hearings 
The Act provides for one or more 

public hearings on this proposal, if 

requested. Requests for public hearings 
must be made in writing 45 days 
following the publication of the 
proposal in the Federal Register. We 
will schedule public hearings on this 
proposal, if any are requested, and will 
announce the dates, times and locations 
of those hearings in the Federal Register 
and local newspapers at least 15 days 
prior to the first hearing. 

Clarity of the Rule 

Executive Order 12866 requires each 
agency to write regulations and notices 
that are easy to understand. We invite 
your comments on how to make this 
proposed rule easier to understand, 
including answers to questions such as 
the following: (1) Are the requirements 
in the proposed rule clearly stated? (2) 
Does the proposed rule contain 
technical jargon that interferes with the 
clarity? (3) Does the format of the 
proposed rule (groupings and order of 
the sections, use of headings, 
paragraphing, and so forth) aid or 
reduce its clarity? (4) Is the description 
of the notice in the SUPPLEMENTARY 
INFORMATION section of the preamble 
helpful in understanding the proposed 
rule? What else could we do to make 
this proposed rule easier to understand? 

Send a copy of any comments on how 
we could make this proposed rule easier 
to understand to: Office of Regulatory 
Affairs, Department of the Interior, 
Room 7229, 1849 C Street, NW., 
Washington, DC 20240. You may e-mail 
your comments to this address: 
Exsec@ios.doi.gov. 

Required Determinations 

Regulatory Planning and Review 

In accordance with Executive Order 
12866, this document is a significant 
rule in that it may raise novel legal and 
policy issues, but it is not anticipated to 
have an annual effect on the economy 
of $100 million or more or affect the 
economy in a material way. As such, the 
Office of Management and Budget 
(OMB) has reviewed this rule. The 
Service is preparing a draft economic 
analysis of this proposed action. The 
Service will use this analysis to meet 
the requirement of section 4(b)(2) of the 
Act to determine the economic 
consequences of designating the specific 
areas as critical habitat and excluding 
any area from critical habitat if it is 
determined that the benefits of such 
exclusion outweigh the benefits of 
specifying such areas as part of the 
critical habitat, unless failure to 
designate such area as critical habitat 
will lead to the extinction of the 
California red-legged frog. This analysis 
will also be used to determine 
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compliance with Executive Order 
12866, Regulatory Flexibility Act, Small 
Business Regulatory Enforcement 
Fairness Act, and Executive Order 
12630. 

This analysis will be made available 
for public review and comment. Copies 
may be obtained from the Sacramento 
Fish and Wildlife Office’s Internet Web 
site at http://sacramento.fws.gov/es/ 
documents, or by contacting the 
Sacramento Fish and Wildlife Office 
directly (see ADDRESSES section) 

Regulatory Flexibility Act (5 U.S.C. 601 
et seq.) 

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq., as amended by the 
Small Business Regulatory Enforcement 
Fairness Act (SBREFA) of 1996), 
whenever an agency is required to 
publish a notice of rulemaking for any 
proposed or final rule, it must prepare 
and make available for public comment 
a regulatory flexibility analysis that 
describes the effect of the rule on small 
entities (i.e., small businesses, small 
organizations, and small government 
jurisdictions). However, no regulatory 
flexibility analysis is required if the 
head of an agency certifies the rule will 
not have a significant economic impact 
on a substantial number of small 
entities. 

The SBREFA amended the Regulatory 
Flexibility Act (RFA) to require Federal 
agencies to provide a statement of the 
factual basis for certifying that a rule 
will not have a significant economic 
impact on a substantial number of small 
entities. However, the SBREFA does not 
explicitly define ‘‘substantial number’’ 
or ‘‘significant economic impact.’’ 
Consequently, to assess whether a 
‘‘substantial number’’ of small entities 
are affected by this proposed 
designation, the following analysis 
considers the relative number of small 
entities likely to be impacted in an area. 
The SBREFA also amended the RFA to 
require a certification statement. 

According to the Small Business 
Administration (SBA), small entities 
include small organizations, such as 
independent nonprofit organizations, 
and small governmental jurisdictions, 
including school boards and city and 
town governments that serve fewer than 
50,000 residents, as well as small 
businesses (13 CFR 121.201). Small 
businesses include manufacturing and 
mining concerns with fewer than 500 
employees, wholesale trade entities 
with fewer than 100 employees, retail 
and service businesses with less than $5 
million in annual sales, general and 
heavy construction businesses with less 
than $27.5 million in annual business, 
special trade contractors doing less than 

$11.5 million in annual business, and 
agricultural businesses with annual 
sales less than $750,000. To determine 
if potential economic impacts to these 
small entities are significant, we 
considered the types of activities that 
might trigger regulatory impacts under 
this proposed rule as well as types of 
project modifications that may result. In 
general, the term significant economic 
impact is meant to apply to a typical 
small business firm’s business 
operations. 

To determine if this proposed rule 
would affect a substantial number of 
small entities, we considered the 
number of small entities affected within 
particular types of economic activities 
(e.g., housing development, oil and gas 
production, timber harvesting etc.). We 
considered each industry individually 
to determine if certification is 
appropriate. In estimating the numbers 
of small entities potentially affected, we 
also considered whether their activities 
have any Federal involvement; some 
kinds of activities are unlikely to have 
any Federal involvement and so will not 
be affected by the designation of critical 
habitat. Designation of critical habitat 
only affects activities conducted, 
funded, permitted or authorized by 
Federal agencies; non-Federal activities 
are not affected by the designation. 

If this critical habitat designation is 
made final, Federal agencies must 
consult with us if their activities may 
affect designated critical habitat. 
Consultations to avoid the destruction 
or adverse modification of critical 
habitat would be incorporated into the 
existing consultation process. In areas 
where occupancy by California red- 
legged frog is unknown, the designation 
of critical habitat could trigger 
additional review of Federal agencies 
pursuant to section 7 of the Act and may 
result in additional requirements on 
Federal activities to avoid destruction or 
adverse modification of critical habitat. 
There are two units (Unit 5 and Unit 31) 
in this proposed designation that are 
currently not known to be occupied by 
the California red-legged frog. These 
units occur entirely on Federal lands or 
are managed by Federal agencies, the 
Stanislaus National Forest and the NPS 
(Unit 5) and Angeles National Forest 
(Unit 31). 

During the development of our last 
designation of critical habitat for the 
California red-legged frog, we conducted 
an economic analysis of our proposed 
designation (65 FR 54892, September 
11, 2000) and made it available to the 
public for review on December 21, 2000 
(65 FR 80409). Because the scope of this 
analysis was the proposed critical 
habitat, it evaluated the potential 

economic impacts of the proposed 
regulation to approximately 2,175,000 
ha (5,373,650 ac), a significantly larger 
area than was designated as final critical 
habitat for the California red-legged frog. 
In that analysis we additionally 
evaluated the potential effect of the 
proposed regulation on small entities. 
We determined in that analysis that 
small business in the construction, 
development, mining, ranching and 
timber industries could potentially be 
affected by proposed regulation if the 
designation leads to significant project 
modifications or delays associated with 
those activities. The results of the 
analysis further suggested that if the 
areas proposed as critical habitat were 
designated, it appeared unlikely that the 
designation would lead to a significant 
increased number of consultations and 
project modifications (i.e., significant 
additional regulatory and/or economic 
burden) because the majority of the area 
designated is considered occupied by 
the species. As such, this rule is not 
expected to result in any significant 
regulatory restrictions in addition to 
those currently in existence. 

Many of the activities sponsored by 
Federal agencies within critical habitat 
areas are carried out by small entities (as 
defined by the Regulatory Flexibility 
Act) through contract, grant, permit, or 
other Federal authorization. As 
discussed above, these actions are 
already currently required to comply 
with the protections of the Act, and the 
designation of critical habitat is not 
anticipated to have any additional 
effects on these activities. The analysis 
did, however, recognize that to the 
extent that these industries constitute 
small business entities, there may be 
some costs resulting from the regulation. 
However, we did not believe that these 
costs would reach the threshold for 
being considered significant economic 
impacts to a substantial number of small 
business entities. 

In the development of our final 
designation of critical habitat, we 
significantly modified our proposal 
such that only 1,674,582 ha (4,140,440 
ac) were designated, a reduction of 
approximately 22 percent or 488,580 ha 
(1,206,330 ac) from the proposal. Of the 
approximate 1,674,582 ha (4,140,440 ac) 
that were finalized and which are 
currently being proposed for 
designation as critical habitat for the 
California red-legged frog, an estimated 
5 percent or 81,020 ha (200,212 ac) is 
considered unoccupied habitat (Units 5 
and 31). Because the scope of the final 
designation and this new proposed 
designation is significantly less than 
that originally proposed in 2000 and 
analyzed, we believe that it is unlikely 
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that this proposal, if finalized, would 
result in a significant economic impact 
on a substantial number of small 
entities. We will further analyze this 
when we conduct our analysis of the 
potential economic effects of this new 
proposed designation of critical habitat 
for the California red-legged frog. 

Therefore, based on the analysis 
conducted for our previous designation, 
we are certifying that this proposed 
designation of critical habitat is not 
expected to have a significant adverse 
impact on a substantial number of small 
entities, and an initial regulatory 
flexibility analysis is not required. 

This assessment of economic effect 
may be modified prior to publication of 
a final rule, based on a review of the 
draft economic analysis currently being 
prepared pursuant to section 4(b)(2) of 
the Act, Executive Order 12866, and 
public comments received during the 
public comment period. This analysis is 
for the purposes of compliance with the 
Regulatory Flexibility Act and does not 
reflect our position on the type of 
economic analysis required by New 
Mexico Cattle Growers Assn. v. U.S. 
Fish & Wildlife Service 248 F. 3d 1277 
(10th Cir. 2001). 

Executive Order 13211 
On May 18, 2001, the President issued 

an Executive Order 13211 (E.O. 13211) 
on regulations that significantly affect 
energy supply, distribution, and use. 
E.O. 13211 requires agencies to prepare 
Statements of Energy Effects when 
undertaking certain actions. This 
proposed rule is considered by OMB to 
be a significant regulatory action under 
E.O. 12866 in that it may raise novel 
legal and policy issues. However, we do 
not anticipate that the proposed 
designation of critical habitat for the 
California red-legged frog will 
significantly affect energy supplies, 
distribution, or use. Therefore, we do 
not believe that this action is a 
significant action and no Statement of 
Energy Effects is required. We will 
further examine any potential effect in 
our economic analysis of this proposal. 

Unfunded Mandates Reform Act (2 
U.S.C. 1501 et seq.) 

In accordance with the Unfunded 
Mandates Reform Act (2 U.S.C. 1501 et 
seq.): 

(a) This rule will not ‘‘significantly or 
uniquely’’ affect small governments. A 
Small Government Agency Plan is not 
required. Small governments will be 
affected only to the extent that any 
programs having Federal funds, permits, 
or other authorized activities must 
ensure that their actions will not 
adversely affect the critical habitat. 

However, as discussed above, these 
actions are currently subject to 
equivalent restrictions through the 
listing protections of the subspecies, 
and no further restrictions are 
anticipated. 

(b) This rule will not produce a 
Federal mandate of $100 million or 
greater in any year, that is, it is not a 
‘‘significant regulatory action’’ under the 
Unfunded Mandates Reform Act. The 
designation of critical habitat imposes 
no obligations on State or local 
governments. 

Takings 
In accordance with Executive Order 

12630, this rule is not anticipated to 
have significant takings implications. A 
takings implication assessment is not 
required. As discussed above, the 
designation of critical habitat affects 
only Federal actions. The rule will not 
increase or decrease the current 
restrictions on private property 
concerning take of the California red- 
legged frog. Due to current public 
knowledge of the subspecies’ 
protections, the prohibition against take 
of the subspecies both within and 
outside of the designated areas, and the 
fact that critical habitat provides no 
substantial incremental restrictions in 
areas occupied by the California red- 
legged frog, we do not anticipate that 
property values will be affected by the 
critical habitat designation. While real 
estate market values may temporarily 
decline following designation, due to 
the perception that critical habitat 
designation may impose additional 
regulatory burdens on land use, we 
expect any such impacts to be short 
term. Additionally, critical habitat 
designation does not preclude 
development of HCPs and issuances of 
incidental take permits. Owners of areas 
that are included in proposed critical 
habitat will continue to have the 
opportunity to utilize their property in 
ways consistent with the survival of the 
California red-legged frog. 

Federalism 
In accordance with Executive Order 

13132, the rule does not have significant 
Federalism effects. A Federalism 
assessment is not required. In keeping 
with Department of the Interior and 
Department of Commerce policy, we 
requested information from and 
coordinated development of this critical 
habitat proposal with appropriate State 
resource agencies in California. The 
impact of the proposed designation on 
State and local governments and their 
activities is not believed to be 
significant. We will examine this more 
fully in our economic analysis of the 

proposal. The designation may have 
some benefit to these governments in 
that the areas essential to the 
conservation of the species are more 
clearly defined, and the primary 
constituent elements of the habitat 
necessary to the survival of the species 
are specifically identified. While 
making this definition and 
identification does not alter where and 
what federally sponsored activities may 
occur, it may assist these local 
governments in long-range planning, 
rather than forcing/necessitating them to 
wait for case-by-case section 7 
consultations to occur. 

Civil Justice Reform 
In accordance with Executive Order 

12988, the Department of the Interior’s 
Office of the Solicitor has determined 
that this proposed rule does not unduly 
burden the judicial system and meets 
the requirements of sections 3(a) and 
3(b)(2) of the Order. We are proposing 
to designate critical habitat in 
accordance with the provisions of the 
Endangered Species Act. The rule uses 
standard property descriptions and 
identifies the primary constituent 
elements within the designated areas to 
assist the public in understanding the 
habitat needs of the California red- 
legged frog. 

Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.) 

This proposed rule does not contain 
any information collection requirements 
that require OMB approval under the 
Paperwork Reduction Act. An agency 
may not conduct or sponsor, and a 
person is not required to respond to, a 
collection of information unless it 
displays a valid OMB Control Number. 

National Environmental Policy Act 
We have determined that we do not 

need to prepare an Environmental 
Assessment or an Environmental Impact 
Statement as defined by the National 
Environmental Policy Act of 1969, in 
connection with regulations adopted 
pursuant to section 4(a) of the Act. We 
published a notice outlining our reasons 
for this determination in the Federal 
Register on October 25, 1983 (48 FR 
49244). 

Government-to-Government 
Relationship With Tribes 

In accordance with the President’s 
memorandum of April 29, 1994, 
‘‘Government-to-Government Relations 
with Native American Tribal 
Governments’’ (59 FR 22951); Executive 
Order 13175 (November 9, 2000; 65 FR 
67249) and DOI’s manual at 512 DM 2, 
we readily acknowledge our 
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responsibility to communicate 
meaningfully with recognized Federal 
Tribes on a government-to-government 
basis. 

We are not aware of any Tribal lands 
essential for the conservation of the 
California red-legged frog within the 
areas proposed for designation as 
critical habitat. Therefore, this proposal 
does not contain any Tribal lands or 
lands that we have identified as 
impacting Tribal trust resources. 

Relationship With Mexico 
We are not aware of any existing 

national-level regulatory mechanism in 
Mexico that would protect the 
California red-legged frog or its habitat. 
Although new legislation for wildlife is 
pending in Mexico, and Mexico has 
laws that could provide protection for 
rare species, there are enforcement 
challenges. Even if specific protections 
were available and enforceable in 
Mexico, the portion of the California 
red-legged frog’s range in Mexico alone, 
in isolation, would not be adequate to 
ensure the long-term conservation of the 
subspecies. 
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List of Subjects in 50 CFR Part 17 
Endangered and threatened species, 

Exports, Imports, Reporting and 
recordkeeping requirements, 
Transportation. 

Proposed Regulation Promulgation 
For the reasons outlined in the 

preamble, we propose to amend part 17, 
subchapter B of chapter I, title 50 of the 
Code of Federal Regulations, as follows: 

PART 17—[AMENDED] 

1. The authority citation for part 17 
continues to read as follows: 

Authority: 16 U.S.C. 1361–1407; 16 U.S.C. 
1531–1544; 16 U.S.C. 4201–4245; Pub. L. 99– 
625, 100 Stat. 3500; unless otherwise noted. 

2. Amend § 17.95(d) by revising the 
introductory text of the critical habitat 
designation for the California red-legged 
frog (Rana aurora draytonii) to read as 
follows: 

§ 17.95 Critical habitat—fish and wildlife. 
* * * * * 

(d) Amphibians. 
* * * * * 
CALIFORNIA RED-LEGGED FROG (Rana 
aurora draytonii) 

1. Critical habitat units are depicted for 
Alameda, Butte, Contra Costa, El Dorado, 
Fresno, Kern, Los Angeles, Marin, Mariposa, 
Merced, Monterey, Napa, Plumas, Riverside, 
San Benito, San Diego, San Joaquin, San Luis 
Obispo, San Mateo, Santa Barbara, Santa 
Clara, Santa Cruz, Solano, Sonoma, 

Stanislaus, Tehama, Tuolumne, and Ventura 
Counties, California, on the maps below. 

2. Within these areas, the primary 
constituent elements for the California red- 
legged frog consist of three components: 

(a) Aquatic habitat with a permanent water 
source with pools (i.e., water bodies) having 
a minimum depth of 0.5 m (20 in) for 
breeding and which can maintain water 
during the entire tadpole rearing season; 

(b) Upland areas up to 90 m (300 ft) from 
the water’s edge associated with the above 
aquatic habitat that will provide for shelter, 
forage, maintenance of the water quality of 
the aquatic habitat, and dispersal; and 

(c) Upland barrier-free dispersal habitat 
that is at least 90 m (300 ft) in width that 
connects two or more suitable breeding 
locations defined by the aquatic habitat 
above, all within 2 km (1.25 mi) of one 
another. 

3. Existing features and structures within 
the boundaries of the mapped units, such as 
buildings, roads, aqueducts, railroads, other 
paved areas, lawns, and other urban 
landscaped areas, and uplands removed from 
essential aquatic and dispersal habitat, will 
not contain one or more of the primary 
constituent elements and, therefore, would 
not trigger a section 7 consultation, unless 
they affect the species and/or primary 
constituent elements in adjacent critical 
habitat. 

4. Map 1, Index map of critical habitat 
units for California Red-Legged Frog, follows: 

* * * * * 
Dated: March 30, 2004. 

Paul Hoffman, 
Acting Assistant Secretary of Fish and 
Wildlife and Parks. 
[FR Doc. 04–7693 Filed 4–12–04; 8:45 am] 
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